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BRIDGES, J.,, FOR THE COURT:

1. On November 4, 2003, a DeSoto County jury entered a verdict finding Deborah Champluvier

guilty ontwo countsof embezzlement. Thetria court sentenced Champluvier to serve five years for both

counts to and to serve both concurrently with four and a hdf years suspended from each. Champluvier

gppedsthis verdict on fourteen issues.



STATEMENT OF THE FACTS

92. On September 18, 1998, Deborah Champluvier created Perfect Treasures Furniture, L.L.C. in
Horn Lake with L.L. Ross. No one ever found a written executed operating agreement for Perfect
Treasures On March 22, 1999, Ross had a stroke and later died intestate leaving his hdf of the business
to his heirs on March 25. The State dleged that Champluvier took $6,000 of the $6,202.07 out of the
operating account March 23, the day after L.L.’s stroke. Champluvier damed that the money wasto play
her back for aloan to the business.

113. Thomas Ross became adminidrator of hisfather’ s estate including acting asthe liquidating trustee
of L.L.’s busness interests. The Chancery Court of DeSoto County entered an agreed order granting
judicid dissolution, preiminary injunction and other reief on June 11, 1999, that kept a prior temporary
resraning order in effect. The order found that Champluvier individudly and as a member of Perfect
Treasures digposed of numerous assets, inventory and proceeds from Perfect Treasures and, thus, could
not carry on the business in conformity with the certificate of formation. The order aso stated that
Champluvier denied Ross access to the books, records, inventory, and premises to such a point as to
condtitute pervasive fraud and unfairness toward the membership interest of L.L. Ross.

14. Furthermore, the order found that Champluvier had misapplied and wasted the assets of Perfect
Treasures after L.L.’s death as wdl as faled to pay the debts and creditors. The order required
Champluvier to return al proceeds, cash, and/or checks, accounts, checkbooks, check registers, and/or
other banking records or documentsto Thomas Ross. Thomastedtified that Champluvier never turned any

funds over to him after this order that required her todo so.  After this order, Champluvier withdrew the



remaining $445 dallars from a Perfect Treasures s bank account without turning it over to Thomas Ross
eventhought the order expresdy sad that, “ Defendant ishereby restrained fromdisposing of any accounts,
funds, assets, inventory and/or proceeds of Perfect Treasures.”

5. Thomeas s attorney during the estate process, Barry Bridgforth, testified that he never received
documentationfrom Champluvier to show where she loaned the company money asthe order required him
to. Bridgforth aso testified that the check for $6000 had adate of March 22, on it but the corresponding
ledger book the check came out of had the date March 23. At first Champluvier testified in her deposition
that she took the money to purchase used furniture. She never provided informationasto the sdler of this
used furniture. Bridgforth also testified that Champluvier said that part of the money was needed because
the landlord would only take cash yet the ledger showed checks written out to the landlord that month.
He dso tedified about the $445 dollar withdrawa from Perfect Treasure€'s second account that
Champluvier withdrew after the hearing granting the injunction. Bridgforth further testified that Champluvier
never gave the money back or tried to give the money back as required by the order. She dso filed for
bankruptcy to prevent the estate from collecting from her.

T6. Champluvier origindly hired Randdl Pierceto represent her inthismatter. However, shefiled her
own motions including motions that accused Pierce of forging her Sgnature on documents and conspiring
withthe prosecution. She aso admitted that Bill Cockrell helped her withher motions but later downplayed
the extent that he helped her. Pierce moved to remove himsdf as counsd due to the alegations but
Champluvier filed a motion for thetrid court to deny this request. When asked how she could want an
attorney who did the things she accused Pierce off she responded, “Wéll, | don’t know that he forged my
ggnature. | mean| don’'t knowthat. . . I'mguessng.” She aso fdt that the employment contract between

the two should require he remain her attorney.



q7. Thetrid court dsogranted Champluvier’ smationto proceed informa pauperis and gppointed Jack
R. Jones, I11 as counsd for her. However, Champluvier soon moved to have the court remove Jones as
“ineffective counsel the same as no counsd” aince he could not recite the entire Missssppi and United
States Congtitutions. When the court decided to gppoint her new counsd, Clay Vanderburg, sheobjected
to receiving new counsd and argued that Vanderburg could not serve as effective counsd after her five
minute interview with him.

118. She later filed amotion to remove Vanderburg from the case as well that the trid court denied.
Thetrid court urged her to use the assstance of the appointed counsd but noted that she had the right to
represent hersdlf if she choseto do so. The trid court retained Vanderburg to assst Champluvier if she
chose to during the trid as her sandby counsd.

T9. Right before her trid began, Champluvier accused two different witnesses of saying derogatory
comments about her close enough for the jury to hear them. Thetrid judge listened to April Brown and
Bobbie Y ates describe things they saw or overheard fromThomas Ross or A.C. Leroy Eadey. No one
inthe jury responded that they overheard Eadey and the juror who met Ross at acigarette break said they
did not discussthe case. Thejuror saidthat al Rosssaid concerned that hisfather owned aFurniture Store
and that he fdt he could remain impartia about the case.

9110. Champluvier cdled upon her daughter, April Brown, and the stores truck driver George Friday,
who both tegtified that she purchase $4000 worth of used furniture a the time in question. Champluvier
argued that she could not act asthe agent or servant of the company and aso be an owner or member.
Further, she argued that she could not embezzle the money because she owned it. However, the jury

convicted Champluvier on both counts of embezzlement.



11. Thetrid judge dso caught her lyingunder oath at her sentence hearing when she described sdlling
adl the merchandise in the store for her attorney bill’s associated with the temporary restraining order.
However, the temporary restraining order came after this sdeto liquidate dl the merchandise in the store.
Champluvier then filed her apped withfourteenissuesof error. Thebrief surpassesthefifty pagelimit for
the body of briefs as given by M.R.A.P. 28(g) by topping out at seventy-five pages. Champluvier dso
made sure to include every possible person from the Governor of Mississppi to every member of the
Missssippi Bar as “Interested Persons’.
ANALYSS
Sandards of Review

712.  The Court conducts “ade novo review for determinations of legd questions. Findings of fact are
givendeferentia treatment and are subject to the ‘manifest error/substantia evidence' standard.” Russell
v. Performance Toyota, Inc., 826 So.2d 719, 721(15)(Miss. 2002). “An appellate court reviews
jurisdictiond issues de novo by examining the facts set out in the pleadings and exhibits to determine the
propriety of the proceedings.” American CableCorp. v. Trilogy Communications, Inc., 754 So.2d 545,
549(1 7)(Miss. Ct. App.2000). The standard of review for denid of a motion for migtrid is abuse of
discretion gnce it fals in the discretion of the trid judge. Caston v. State, 823 So.2d 473, 492
(154)(Miss.2002). For the court to admit evidence “[t]he trid court's discretion must be exercised within
the guiddines of the Missssppi Rules of Evidence and this Court will reverse only when an abuse of
discretionresulting inprejudice to the accused occurs.” Morrisv. State, 887 So.2d 804, 806(18) (Miss.

Ct. App.2004) (citing Wash v. State, 790 So.2d 856, 858( 5) (Miss. Ct. App.2001)).



l.
Miss. Code Ann. 97-23-19 Only Applies to Corporations
113. Champluvier firgt contendsthat Snce Missssppi Code Annotated 97-23-19 states “any director,
agent, clerk, servant, or officer of any incorporated company,” than the law only gpplies to corporations
and not to limited ligbility companies. Champluvier wantsthis caseto appear likeBurroughsv. State, 406
S0.2d 814, 815 (Miss.1981) where the indictment charged the defendant of embezzling fourteen black
Angus cows that were in his possession by virtue of atrust agreement. Herethe court found that apartner

could not embezzle from the joint venture since they had a shared interest in the property.

714.  The Court of Appeds aso recently discussed this matter inColeman v. State, 2004-K A-00346-
COA (Miss. Ct. App. Nov. 1, 2005) where in the Circuit Court of Leflore County convicted Coleman of
embezzling funds from his church by using his position as a church deacon. The Court reversed the
case arguing that a church did not fit the definition of an “incorporated company.” {/15. Hones,
aLLC differsfrom ajoint venture or anon-profit unincorporated rdigious society. Perfect Treasuresalso
had its own bank accounts and Federal Tax ID number and was registered with the Secretary of States
Office. Missssippi Code Annotated 8 79-29-701 states, “A limited liability company interest is persona
property. A member has no interest in specific limited ligbility company property.” Thus, an LLC istreated
like acorporation in that it acts as a separate individua and owns property as a separate individua. The
city also granted a business license to Perfect Treasures and not to either Ross or Champluvier.

Champluvier clearly converted funds that did not belong to her, but to Perfect Treasures.

916.  Furthermore, a church acts more like an assembly of individud persons that while the LLC acts
as a separate business entity, just as a corporation does. The two also both often issue stock or other
formsto show ownership to establish profit sharing unlikeachurch. Members do not form churcheswith

6



the intent to make money and split the profits. Both a corporation and aLLC act to insulate its members
fromliahility by creating a separate legd entity distinct and separate fromits members. A member of either

can usudly transfer his ownership interest.

f17. This case dearly fits the intent of the statute to prevent someone from embezzling assets from a
company that legdly belongs to the company and not the individuad.  The Satute actsto prevent someone
“by virtue of his office, place, or employment” from “convert[ing] to their own use” Since the company
is not a person, this statute serves as the way to prosecute someone fromfraudulently taking money from
the LLC where he gained the ability as one of its members.  The Statute clearly did not intend to outlaw
converting fundsfromanincorporated company but legdize unauthorized conversionof fundsfroman LLC.

Thiswould create another advantage to LL Cs beyond the tax benefits to its members since the members
could dso embezzle dl of the assetsaway fromLLC and itsmemberswithout fear of retribution. Wereject

this argumert.

Champluvier Did Not Act as a Servant, Agent or Employee

118. Champluvier continuesto argue as she did at tria that the owner of aLLC cannot aso act asan
agent or servant. Missssppi Code Annotated 8 79-29-303 states, “ every member isan agent of the limited
lighility company for the purpose of conductingitsbusinessand affairs.” Furthermore, Champluvier testified
at trid that she worked in the furniture store and wrote checks on behdf of the store. In doing so she
clearly acted as Perfect Treasures Furniture' s agent.

I1.

The DeSoto Circuit Court Lacked Jurisdiction



119. Champluvier contends that the Northern Digtrict of Mississippi Bankruptcy Court had exdusive
jurisdictionover her. Champluvier pointsout thet the State of Missssppi never filed any crimina affidavits
or any accusations accusng her of embezzlement inbankruptcy court. At trid she dso attempted to argue
that sncethe bankruptcy court heard her bankruptcy damthat thiscrimind charge should remaninfedera
bankruptcy court.
920.  However Missssippi Congtitutionart. 6, 8 156 clearly givesthe state circuit courtsjurisdiction over
crimind mattersby saying, “The drcuit court shal have origind jurisdiction in dl metters civil and crimind
in this state not vested by this Congtitution in some other court.” Bankruptcy isvested inanother court of
law but crimind actions clearly fdl withinthe jurisdiction of the circuit court. 11 U.S.C.A. § 105 concerns
the powers of the bankruptcy court and does not grant the ability to try crimina embezzlement cases.
Furthermore, because federal bankruptcy proceedings occurred near the same time does not prevent the
State from prosecuting crimes as seen in Blue v. State, 716 So.2d 567 (Miss. 1998).
V.

The DeSoto Circuit Court Lacked Subject Matter Jurisdiction
921. Perfect Treasures Furniture, LLC operated in Horn Lake in DeSoto County. Champluvier
admittedly took the funds from Perfect Treasures in DeSoto County. The testimony of dl the witnesses
a trid cearly show that Champluvier's charged offense occurred in the same county of the circuit court
that presided over her trid. Asnoted above, the Mississppi Condtitution art. 6, 8 156 grantscircuit courts
the right to hear criminal cases.
922.  Champluvier further argues that the chancery court had subject matter jurisdiction since it had
jurisdiction over the dissolution of Perfect Treasures. Missssppi Condtitution art. 6, 8 159 grants the

chancery court full jurisdiction over matters of equity, divorceand dimony, testamentary matters, minor’s



afars and lunacy. Crimind actions remain notably missng from thislis. Champluvier argues that Snce
the Missssppi Limited Liability Company Act does not have a crimind section then only chancery court
can hear casesinvolving LLCs. However, Missssppi’ s embezzlement statue 97-23-19 clearly residesin
the crimind codes section.  Simply put, the bankruptcy court had jurisdiction over the bankruptcy
provisons while the Circuit Court of DeSoto County had jurisdiction over the crimina issues and the
DeSoto County Chancery Court had jurisdiction over the estate and equity issues.
V.
Trial Court Denied Appellant’s Right to Confront Witnesses

923.  Champluvier argues that the trid court denied her Sixth Amendment rights by failing to put the
names of the witnesses from the grand jury hearing on the record. Champluvier dso cites to Mississppi
Condtitution art. 3, 8 26 to say that she had a right to confront her accusers at the grand jury stage.
However this sectiondoes not grant that right athough it grants the right to confront the witnesses at trid.
“Theright to confrontation of those testifying againgt a defendant, is a trid right,” and does not apply to
grand jury proceedings. Addkison v. State, 608 So.2d 304, 312 (Miss.1992)(citing Pennsylvania v.
Ritchie, 480 U.S. 39, 52 (1987)).

924. Champluvier dso makes an issue that the indictment left the witness line blank as wdl as other
nonsens ca objections that she did not have anaccuser since no one sat next to the didtrict attorney at trid.
Since the State of Missssippi acts as her accuser it cannot logicdly St next to the didtrict attorney. Also
nothingin Mississippi Code Annotated 8§ 13-7-1 et seq., the State Grand Jury Act, requires witnessesin
the grand jury indictment. In fact the trid court granted Champluvier ample opportunity to cross examine

the witnesses presented before her even to the point of alowing her to object because a witness did not



answer aquestion right and giving her numerous pauses in the proceedings to ook over her notes during
Ccross examination of the two witnesses presented againgt her.
VI.

Trial Court Denied Equal Protection Without a Constitutional Court
125. Champluvier contendsthat she did not have official court reporters for the case and that the case
lacked a condtitutiond judge. The Missssippi Supreme Court appointed Gray Evans to the case on the
fourthday of August 2003 as allowed under Mississippi Code Annotated §89-1-105. Thetrid judge was
appointed to the case after the three circuit judgesfor DeSoto County recused themsalves from the case.
Shefurther contends that Judge Gray Evansimproperly tried the case because he failed to take the oath
of office. Missssppi Condtitution art. 6, 8 155 gives the judicid oath of office and does not requirefiling
the oath in the record of each case.
926. Furthermore, “It is wdl settled in this state that the acts of a de facto judge are valid, regardiess
of whether he was properly gppointed or qudified or not. . . . [tlhe gppdlant was not in position to
chdlenge hisright to hold office, the right to questionhis halding the officebeing for the statedoneto raise
in gppropriate proceedings.” Nelson v. State, 626 So.2d 121, 125 (Miss.1993)(citing Upchurch, 196
Miss. 339, 345, 17 S0.2d 204 (1944); Bird, 154 Miss. 493, 500, 122 So. 539 (1929).
927.  Champluvier dsocitesto Artide |, sections 1 and 2, whichact to separate the powersthat belong
to each branch of government as authority on this issue and neither have relevance to her contention.
Champluvier dso contendsthat the court did not gppoint “officid court reporters.” This appears based on
the fact that the record did not contain a copy of the court reporters oath. However, the trid transcripts

gve Michdle P. Haberstroh's certificate as the Officia Court Reporter for the Seventeenth Circuit Court

10



Didrict. She correctly sgned and certified that, “the above is atrue and correct transcript” at the end of
each trangript.
128.  TheCourt Reportersand Court Reporting Statutes, Mississippi Code Annotated 8 9-13-1 et.seq.
does not require the reporter to file their oath in the record in every case but merdly put into the minutes
of the court. Also the court would not reverse on this issue regardless “We did not overrule case law
making it the respongibility of the crimind defendant/appellant to ensure that thereisrecord for the apped .”
Jordanv. State 786 So.2d 987, 1006 (147)(Miss. 2001) At trid she aso objected to adepositionfrom
her bankruptcy proceedings because the court reportedly faled to Sgn it but naither sde admitted this
deposition into evidence. Thus, the issue remains merit less.
VII.

Trial Court Allowed Witnesses and Jurors to Discuss the Case
929. Champluvier argues that the trid court erred by failing to grant amidria inthe case. Shedleges
that jurors and witnesses and the witnesses amongst themsalves discussed the case. Thetria court dso
heard this motionduring the tridl and investigated the daim. Thejudge question thesejurors, the witnesses,
and Champluvier’ s witnesses to the commingling. The judge ruled that jurors could remain impartid and
would not let anything the jurors might have overheard influence their decison.
130. A trid court does not abuse its discretion in denying a motion for a migria solely based upon
conversations between athird party and ajuror, “unless the record discloses either that the actual case a
trial was discussed or other factsthat could support afindingof possible undue influence” Collinsv. State,
734 S0.2d 247, 251(115) (Miss. Ct. App.1999) The record does not show that the parties discussed the
merits of the case or that they had any undue influence.

VIII.

11



Trial Court Should Have Ruled $6000 in Evidence Inadmissable
131. Champluvier contends that the trid court improperly admitted the check she made out to hersdlf
for $6000 on the company’s account into evidence. Her contention mainly stems from her previous
contention that she could not be the agent and an owner member at the sametime. Asdiscussed in issue
of error two, she clearly served as both a member of the company and an agent during the course of the
furniture store.
1132.  This issueisdso completely merit less since Champluvier first put a photocopy of the check into
evidence hersdlf. Also of note, when the State introduced the origind check into evidence Champluvier
faled to object. Thus the court properly admitted the check into evidence. “It iswell settled law in
Mississippi that failure to make a contemporaneous objection regarding the admissionof evidencewaives
the argument for purposes of appeal.” O'Hara v. Robinson, 904 So.2d 1110, 1112 (10)(Miss. Ct.
App.2004)

IX.

Trial Court should have ruled $445.64 in evidence inadmissable
133.  Champluvier dso contendsthat the trid court improperly admitted the BankcorpSouth withdrawal
copy that showed where she withdrew $445.64 into evidence. Champluvier objected after the judge
admitted the copy into evidence and did not articulate the reason for her objection. The copy clearly
follows the requirements for relevancy under the Mississppi Rulesof Evidence 401 since the copy shows
the withdrawd of funds that brought about the charges againgt Champluvier.
134. Rule 902(9) dlowsthe sdf authenticationof documents reating to the extent provided by generd
commercid law induding bank-checks and other negotiable instruments for the payment of money.

Furthermore, the didtrict attorney aso properly presented the document through someone withknowledge
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of Perfect Treasuresbank accounts. Rule 1001(4) dso dlowsaphotocopy of theorigind bank withdrawa
so that the presented copy was acceptable. Accordingly, thisissue aso lacks merit.
X.
Court Erred in Failing to Grant Motion To Sguash Indictment with Supplemental Facts
135. Champluvier actudly presented this argument in a pretria motion and has faled to add any
ggnificant factsnow. Champluvier contendsthat thetria court denied her equa protection of thelaw. The
contentioncentersaround her previous argumentsabout whether Mississppi Code Annotated 8 97-23-19
only gppliesto corporations and whether atwo year Satute of limitations of limitations applies.
1136.  Point of error one discusses and refutes Champluvier’ sfirgt contention involving Missssppi Code
Annotated 8 97-23-19. The gpplicable statute of limitationsresdesin Missssppi Code Annotated § 99-
1-5. The gatute specificaly removes embezzlement from the generd two year satute of limitations for
caimind actions. Since embezzlement is clearly a crime Champluvier's argument that a civil Satute of
limitationsis clearly wrong.
XI.
Appellant received Ineffective Assistance of Counsel
1137.  Champluvier next contends that she did not receive effective assstance of counsel as guaranteed
by the Sixth Amendment. Champluvier made this decison on her own and did not alow ether of her two
different court appointed attorneys the opportunity to represent her. In fact, the second court appointed
attorney attend the trid as standby counsal and worked with Champluvier to assst her injury selectionand
prepared her jury ingructions. Instead of ineffective counsdl, Vanderburg proved to be patient counsdl

snce Champluvier referred to imto the jury as her, “ineffective counse, same as no counsdl,” throughout
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thetrid. “Though theright to counsd isabsolute, theright to counsdl of choiceisnot dbsolute” Atterberry
v. State, 667 So.2d 622, 630 (Miss.1995).

1138.  Furthermore, ineffective assstance of counsel isadecison for the gppellate court to decide and
not the defendant. Thetrid court even presented Champluvier the opportunity to present her reasons that
her appointed counsdls were ineffective prior to the trid. Her arguments stemmed around the two
gppointed counselsinability to quote frommemory the United States and Missssippi Congtitutions and in
the case of one attorney the fact that he had only wonafew crimina cases as gppointed counsd. “There
is nothing more that the tria court could have done--the court had no right to ingst on [the defendant]’'s
having counsdl after he had refused it.” Taylor v. State, 812 So.2d 1056, 1060(118) (Miss. Ct. App.
2001). InTaylor the defendant also went through numerous counsdl changes. The trid judge told the
defendant he could hireany attorney he wanted but kept an gppointed counsel to serve as standby counsel
for him as he proceeded pro se. Herethetria court aso told Champluvier that it would hold her to the

same standard as an attorney and the difficulty that presents if she could not find an acceptable attorney.

139.  Champluvier dso moved the court to remove Vandenberg as her counsd again after the trid and
moved the court, “To Dismiss the Motion for Judgment Notwithstanding the Verdict that wasfiled by this
Defendants Ineffective Counsd the same as No Counsd Attorney David Clay Vanderburg.” So as
Vanderburg attempted to assst Champluvier by filing one of the basic mations to protect her defensesshe
clearly acted contrary but within her rights asking the judge to dismissamoationthat VVanderburgfiled asking
the judge to reconsider the verdict against her. The court merely did as she asked and dismissed

Vanderburg from the case leaving her to act purely pro se and without standby counsdl.
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40.  Champluvier now contendsthat she did not receive effective ass stance of counsel since her court
gppointed attorney did not gppear at the sentencing hearing. The trid judge excused him because of the
defendant’ sattitude and demeanor towards him during the tria Snce Champluvier would obvioudy not let
him effectively help her.
141.  Thisright may not be used to thwart the progressof atrid. Ladnier v. Sate, 273 So.2d 169, 173
(Miss.1973). Thisargument faillsto meet theStrickland standard regardless since Champluvier would not
let Vanderburg represent her, as evident from her jury trid. Thus, she lacks the showing of prgudice
required to meet this standard.
XII.

Trial Court Erred in Instructing Proper Law to Jury
42. Champluvier contendsthat the judge improperly instructed the jury because he included the words
“without authority” intwo of the jury ingructions. Thejudge replaced thewordsinthe“wilfully, unlawfully,
and felonioudy”from the indictment with “without authority.”  However, “synonymous phrases or
interchangeable words may be used inajury indructionand thejury dill be properly instructed.” Lancaster
v. Sate, 472 S0.2d 363, 367 (Miss. 1985).
143. Champluvier further contends that the court erred by refraining from answering specific questions
from the jury such asthe legd definition of aLLC and to review testimony of witnesses. The responded
to dl the questions that they had dl the law he could give them. * Our firs recommendationisthat the drcuit
judge determine whether it is necessary to give any further indruction. Unlessit is necessary to give another
ingruction for clarity or to cover an omission, it is necessary that no further insructionbe given.” Girton
v. State, 446 So0.2d 570, 572 (Miss.1984). Reviewing the questions of the jury, thetria court correctly

noted that none of the questions reached the level of necessity to alow further comment.
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XII.
An Incomplete Record Denies the Appellant Due Process and Equal Protection
144.  Champluvier statesthat exhibitsone, two, and three were missng fromthe drcuit courtsfile. These
exhibits came from pre-trial motions and were not used during the actud trid. Exhibit three was a
sentencing order for Thomas Ross that the State used in amotion in limine to prevent Champluvier from
discussing his prior convictions base on M.R.E. 609.
5. The State noted that Champluvier falled to dam how any missing part of the record could change
the outcome of her case. Since Champluvier represented hersaf and hasactud knowledge of the missng
exhibits she “is required to show specific prejudice by the missing portions of the record in order to
mandate reversal and remand for anew trid.” Wattsv. State, 717 So.2d 314, 318(110) (Miss.1998) In
her rebutta brief she argues that the exhibits one and two would show that she owned Perfect Treasures.
Since the State stipulated as muchat trid thisfalsto show any actud prgudice. She contends that exhibit
three showed Thomas Ross's prior convictions which the court entered a motion in limine aganst
Champluvier discussng. Since she could not reference to the prior convictions she fails to show how not
having this document pregjudiced her. Accordingly thisissue has no merit.
XIV.
Trial Court Erred in Sentencing
146. Champluvier contends thet the trid court erred insentencing her by ordering her to pay restitution
after her bankruptcy trid discharged her of any debts owed to L.L. Ross' s estate. Mississippi Code
Annotated §99-37-1 et. seq. grantsjudgesthe ability to order restitutionincrimind cases. Section 99-37-
3 specificaly ordersthe court to look at the financid resources of the defendant, her ability to pay, and the

rehabilitative effect of payment before ordering restitution. It does not prevent restitution from someone
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who went through bankruptcy proceedings. Finding this issue meritless, the tria court can require
Champluvier to pay restitution despite her prior bankruptcy proceedings.

“7. THE JUDGMENT OF THE CIRCUIT COURT OF DESOTO COUNTY OF
CONVICTION OF COUNT | EMBEZZLEMENT AND SENTENCE OF FIVE YEARSAND
COUNT I EMBEZZLEMENT AND SENTENCE OF FIVE YEARS TO RUN
CONCURRENTLY TO THE SENTENCE IN COUNT I, IN THE CUSTODY OF THE
MISSISSIPPI DEPARTMENTOFCORRECTIONSAND PAYMENT OF RESTITUTION IN
THE AMOUNT OF $3,222.82 IS AFFIRMED. ALL COSTS OF THIS APPEAL ARE
ASSESSED TO DESOTO COUNTY.

LEE AND MYERS, P.JJ., CHANDLER AND ISHEE, JJ., CONCUR. GRIFFIS, J.,
CONCURS WITH SEPARATE WRITTEN OPINION JOINED BY BRIDGES AND
CHANDLER,JJ. BARNES, J.,,DISSENTSWITH SEPARATEWRITTEN OPINIONJOINED
BY KING, C.J. AND IRVING, J.

GRIFFIS, J., CONCURRING:

148. 1 concur with the mgority and write separately because | am of the opinion that this caseis very
gmilar to our recent decison in Coleman v. State, 2004-K A-00346-COA (Miss. Ct. App. Nov. 1,
2005). Rather thanrestate my opinionwhichwasrendered inColeman, | smply state that the facts of this
case further illustrate my point.

149. The proper interpretation of the term “incorporated company,” as used in Section 97-23-19,
should indlude dl entitiesthat are created by statute under Title 79 of the Missssppi Code Annotated,
which istitled“ Corporations, Associations and Partnerships.” A limited liability company, or “L.L.C..” is
created under the Mississppi Limited Liability Company Act, which is codified at Mississippi Code
Annotated Section 79-29-101 et seg. (Rev. 2001). TheCourt’ sopinion addressesmy dissentinColeman
and atempts to distinguish the factua scenario that we are presented with here. | am of the opinion that

the mgjority is correct; it Smply takes alonger route to the same conclusion.

BRIDGES AND CHANDLER, JJ., JOIN THIS SEPARATE OPINION.
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BARNES, J., DISSENTING:

150. InthisCourt’srecent opinioninColeman v. State, No. 2004-K A-00346-COA (Miss. Ct. App.
Nov. 1, 2005), petition for rehearing filed Nov. 29, 2005, we hdd that the current version of Mississppi
Code Annotated section 97-23-19 (Rev. 2000) “includes corporations as the sole type of artificial
per sonswho may be the object of embezzlement.” 1d. at 12 (emphads added). Themgority inthiscase
makes a hasty departure from the holding in Coleman inignoring the clear language of section 97-23-19
and thus enlarging the ambit of the statute. Because | do not believe that the plain language of section 97-
23-19 includes limited liability companies (LLCs) as entities whichmay be the object of embezzlement, |
respectfully dissent.

51. InColeman, achurch deacon was prosecuted for embezzlement pursuant to section 97-23-19.
In that case, we reversed and rendered Coleman’s conviction, holding that the State had failed to prove
an essentid eement of the crime of embezzlement, namdly, that Coleman embezzled funds belonging to an
incorporated company. Id. at 1112-17. In reaching this conclusion, this Court was “reminded that where
the language used by the legidature in a gatuteis plain and unambiguous, and conveys a clear and definite
meaning, there is no occasion to resort to the rulesof atutory interpretation.” 1d. at 12 (citing State v.
Heard, 246 Miss. 774, 781, 151 So. 2d 417, 420 (1963)). We found that the plain, unambiguous
language of section 97-23-19 made it clear that Coleman could not be convicted under the statute, since
the misappropriated funds were taken from an unincorporated church.

152.  Inthepresent case, we are again confronted withthe task of determining whether section97-23-19
dlows an agent of an unincorporated body to be convicted of embezziement. The mgority holds that
because LL Csand corporations share many smilarities, the statute should apply to agentsof LLCs as well

asto agents of incorporations. Once again, the plain language of the Satute does not permit this result.
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AnLLC, by definition, isnot anincorporated company, and regardiess of the smilarities between the two
types of entities, the terms are not interchangeable. 1n fact, Mississippi Code Annotated section 79-29-
104(1)(d) (Rev. 2001) specificaly prohibitsan LLC fromusing the words“ corporation” or “incorporated”
inits name.

153. The legidature surely had some reason for employing such narrow and precise language in the
embezzlement Satute. Thelegidature, initsprerogative, certainly could have dtered the satuteto takeinto
account more modern businessentities, had it desired. Thefact that the statute is not written more broadly
should not be written off as legidative acquiescence, as the legidature had the opportunity to re-examine
section 97-23-19 when it amended the statute in 2003. The legidature made no amendment broadening
the business entities to which the statute applies, and we should not do so judicidly.

154. Boththe dissent in Coleman and the concurrenceinthe present case argue that any entity created
under Title 79 of the Missssippi Code should be construed asan*incorporated company” for the purposes
of section97-23-19. However, because the language in section 97-23-19 is clear and precise, | believe
that looking beyond the plain text of the statute isinappropriate. See Heard, 151 So. 2d at 420 (stating
that this Court will not resort to canons of statutory construction when the statute in question is clear and
unambiguous).

155. Themgority in this case reaches aresult that directly contradicts our recent holding in Coleman.
Inmy opinion, the outcomes Imply cannot be harmonized; section97-23-19 planly does not alow agents
of unincorporated entities to be subjected to prosecution for embezzlement. | respectfully dissent.

KING, C.J., AND IRVING, J., JOIN THIS SEPARATE WRITTEN OPINION.
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